Response by the Ghana Chamber of Mines to CHRAJ’s report on the “State of Human Rights in Mining Communities”. 

The Chamber supports the objectives of the study which are to:

1. Assess the human rights situation in the mining communities.

2. To examine the extent of pollution of water bodies and causes of environmental degradation.

3. To promote cordial relations between mining companies and mining communities. 

A long-term aim was to find solutions to the problem of allegations of abuses of the rights of people living in mining communities across the country.

However the Chamber is disappointed that the report did not achieve these laudable objectives.

Rather than conducting independent investigations into the allegations, the report merely restated stories of people who allege that they have suffered human rights abuses. Be that as it may, CHRAJ requested mining companies to submit their comments for consideration in the report. Regrettably, CHRAJ elected not to incorporate those comments in the report. In the event, the report presents an unbalanced view which does not promote “the finding of solutions”.

The Chamber’s response questioned CHRAJ’s basis for concluding that mining companies’ compensation payments was inadequate given that the country did not have readily available benchmarks for determining compensation rates. Unfortunately CHRAJ decided to ignore that proposition and thereby lost the opportunity to find solutions to the compensation challenges in the sector and indeed in the country as a whole.

In its foreword, CHRAJ indicated its concern for the protection of the human rights of all persons. Yet it failed to make recommendations to prevent the encroachment of the legally acquired concessions of investors whose interest the State has undertaken to protect. Additionally, it did not address the brutal armed attacks the illegal miners mete out to defenceless employees of mining companies.

In the circumstance, we are inclined to wonder:

· What recourse do investors have in this country when their assets including human resources are trampled upon with disdain and impunity? 

· Are investors subjected to a different set of laws in the country such that their properties are expropriated and sometimes destroyed and all they do is to fold their arms and do nothing? 

· Are law abiding people of Ghana, both foreign and local not entitled to call on the law enforcement agencies when they and their properties are under attack?

These are the very nightmarish experiences that mining companies face as a result of which they call on the law enforcement agencies. 

Again in its foreword, the report refers to the belief of most people in mining communities that their right to development as enshrined in the UN Declaration on the right to Development remains an empty promise.

The above statement as well as others in the report referring to poverty and lack of development in the mining communities tend to imply that the poor state of development and the poverty levels in the communities have been caused by the presence of the mining companies in these communities.

The truth is that as a developing country poverty is pervasive in many communities including communities where there is mineralization, it is therefore not the presence of mining companies that cause pervasive poverty.

The report rightly makes reference to the voluntary social investments that the mining companies have made in the mining communities as their contribution to improve the well-being of the people and to enhance community development. It is worth noting that most non-urban and non-mining companies do not benefit from these private sector contributions. Indeed let us not forget that mining companies should never be seen as surrogate governments and therefore their efforts should be seen only as complementary to what government has to provide.

However, as good corporate citizens mining companies continue to invest in the socio-economic development of the communities in which they operate. 

8.6 Royalties

In a related issue, under 8.6 royalties the report states that mining communities do not benefit from mineral royalties mining companies pay to government and they are unaware of a scheme by which government returns a portion of the royalty payments to the host community for development.

On this, the Chamber is disappointed that the recommendations made by members of the Ghana Extractives Industry Transparency Initiative (GHEITI) steering committee who were at the workshop in Kumasi were not included in the final report.
In the main, the steering committee members (of which the Chamber is a member) had recommended that GHEITI had done extensive work which included sensitization of communities as well as recommendations on the subject which were being implemented and therefore advised CHRAJ to contact the GHETI Secretariat for further information.

Regrettably, CHRAJ ignored those contributions and consequently the opportunity to point towards solutions.

8.7 Compensation and Resettlement

The report states that during their investigations which took place sometime in 2001 and in October 2006, it found that there was no evidence that the principles of compensation under section 74 of the Minerals & Mining Law Act 703 had been followed.

The Minerals and Mining Law Act 703 was passed into Law on 31st March 2006 and the Regulations to give full effect and details for the implementation of the law have not been promulgated.  So to claim that section 74 of a law passed 2006 was not being implemented in October 2006 is very misleading.

To find solutions to the challenges of compensation, the Chamber has proactively sought and succeeded in getting funding from BUSAC to conduct a study into the subject to make recommendations that will inform the regulations to the Minerals and Mining Law. The advocacy focuses on the social dimensions of the whole issue of compensation.

It is not true that affected farmers are always disadvantaged in the negotiations for compensation since it is known that the Centre for Public Interest Law (CEPIL) directly assists representatives of affected farmers on the Crop Compensation committees.

What is more, mining companies always strive to ensure fairness and equity beyond the letter of the laws and regulations set up by the government for compensation. We were hoping that the report would address the fundamental challenges of land use conflict as well as the rights of a temporary user of land.

8.8 Livelihood and Employment

The report states that the loss of livelihoods of communities is a result of the appropriation of their land by mining companies without adequate compensation. It is incorrect that mining companies appropriate the lands of the communities. Rather, it is government that awards concessions to mining companies and these companies compensate affected people according to the law.

In addition, the Chamber believes that the land use of each part of the country should consider the differing needs of various economic activities whilst acknowledging the sequential use to which land could be deployed. In particular mining activity could take place and subsequent to the rehabilitation of the disturbed part of that land, farming could take place on that same parcel of land as is happening in several cases in Ghana. 

As part of the compensation package the Chamber believes that the Government should facilitate the acquisition of alternative lands for affected farmers. It is also untrue that the companies do not consult the communities in the selection of projects. On the contrary the new paradigm is that community committees relate directly with dedicated officers of the mines in consultative meetings to arrive at the choice of projects. Responses from the host communities show that the aforementioned arrangement is working well.

The recommendation for government to conduct a cost-benefit analysis of the mining industry to the economy before granting further mining licence appears to be informed by information CHRAJ had received on the contribution of mining to the economy. Indeed the report advocates a repositioning of the mining industry for a more realistic contribution to the economy vis-à-vis agriculture.

We find this statement unfortunate since CHRAJ had not referred to any empirical evidence about the inadequate contribution of mining to the economy. 

8.9 Artisanal & Small-scale Mining

CHRAJ appears to have despaired at the nexus between surface right and mineral right. Besides requesting the authorities to educate communities that the minerals do not belong to them, it wonders how such knowledge will resolve the problems relating to deprivation of their livelihood.

It must be realized that the laws of the country gives precedence of a mineral right over surface right. It is however difficult to believe how CHRAJ attributes unemployment, poverty, ignorance, disease, crime, insecurity and conflict to deprivation of livelihood due to the loss of land. Whilst the loss of land could account for poverty and unemployment, there are numerous other reasons that lead to poverty and unemployment. For example, the inordinate desire to engage in activities that yield cash returns overnight when such opportunities are unavailable surely leads to poverty, crime and unemployment.

Additionally, reference to the impacts of pits created by ASM’s paling into insignificance compared to pits created by mining companies is unfair and without basis. It is noteworthy that the operations of large-scale mining companies including the location, design and size of large-scale mining pits are regulated by the EPA. In fact the EPA requires that mine closure plans indicate how such pits are to be managed. 

Additionally the changing of the landscape by mining companies is regulated by law and the EPA requires that mining companies as far as practicable rehabilitate disturbed parts of concessions.

To compare ASM with Galamsey (illegal mining) and to state that their operations were identical and the difference is in the form and not in substance is unfortunate. No wonder the report states that Galamsey cannot be wished away and yet in another breadth calls for its curbing. Galamsey is illegal and it should be outlawed. ASM is permitted by law and it should be vigorously promoted with regulators fulfilling their responsibility to monitor and regulate their activities for maximum benefit to the nation. 

The report concedes that most of the tensions in the mining communities are as a result of illegal mining on the concessions of mining companies. However the report does not proffer solutions to the menace other than requesting for implementing of innovative systems to control their activities.

It is unfortunate that CHRAJ would seem to condone illegality by requesting the control of illegal mining. Unfortunately, such positions only embolden the illegal miners to continue their nefarious activities because they find an ally and an advocate in the CHRAJ.

The Chamber supports ASM and recommends that the government should fund the exploration of mining concessions for ASM’s. In addition, there is considerable opportunity for the government to review the work of indigenous small-scale exploration companies (as required by law) to obtain dedicated concessions for small-scale miners.

Conclusion

The mining industry has the potential to yield greater benefits to the country by unlocking the inherent multipliers in its upstream and downstream supply chains. It is crucial that as a nation we recognize these opportunities and redirect our efforts to harness these linkages for the economic development of our dear country.
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